
, Public Water System Supervision Program; Primary Enforcement 

Responsibility Approval for the Navajo Nation 

AGENCY: 

ACTION: 

U.S. Environmental Protection Agency (EPA). 

Notice of decision and opportunity for hearing. 

This public notice is issued pursuant to section 1413 of the 

Safe Drinking Water Act ("Act") ~nd section 142.10 of the National 

Primary Drinking Water Regulation (40 CFR Part 142). 

An application has been received from the Navajo Nation, 

through the Director, Navajo Nation Environmental Protection 

Agency, requesting that the Navajo Nation Environmental Protection 

Agency be granted primary enforcement responsibility for the public 

water systems within the Navajo Nation pursuant to section 1413 of 

the Act. 

Section 1451 of the Act and 40 CFR 142.72 authorize EPA to 

delegate to Indian tribes primary enforcement responsibility for 

public water systems, pursuant to section 1413 of the Act, if the 

Indian tribe meets the following criteria: 

[A] the Indian Tribe is recognized by .the Secretary of the 
Interior and has a governing body carrying out substantial 

· governmental duties and powers; 

[B] the functions to .be exercised by the Indian Tribe are 
within the area of the Tribal Government's jurisdiction; and 

[C] the Indian Tribe is reasonably expected to be capable, in 
the Administrator's judgment, of carrying out the functions to 
be exercised in a manner consistent with the terms and 
purposes of [the Act] and of all applicable regulations. 

Section 1451 (b) (1) of the Act, 42 U.S.C. 300j-ll (b) (1), see also 40 



CFR 142.72. 

Pursuant to section 1451 of the Act and 40 CFR 142.72, EPA has 

determined that the Navajo Nation, through the Navajo Nation 

Environmental Protection Agency, is eligible to apply for primary 

enforcement responsibility for public water systems within the 

Navajo Nation. EPA has also determined that the Navajo Nation, 

through the Navajo Nation Environmental Protection Agency has met 

all conditions of the Act and regulations promulgated pursuant to 

the Act for the assumption of primary enforcement responsibility 

for public water systems within the Navajo Nation. 

the Navajo Nation: 

Specifically 

[1] Has adopted drinking water regulations which are no less 

stringent than the National Primary Drinking Water Regulations;· 

[2] Has adopted and will implement adequate procedures for the 

enforcement of such regulations, including adequate monitoring, 

sanitary surveys, inspections, plan review, inventory of water 

systems, and adequate certified laboratory availability; 

[3] Will keep such records and make such reports as required; 

[4] If it permits variances or exemptions from the 

requirements of its regulations, will issue such variances and 

exemptions in accordance with the provisions of the National 

Primary Drinking Water Regulations; and 

[5] Has adopted and can implement an adequate plan for the 

provision of safe drinking water under emergency conditions. 



All interested parties are invited to submit written comments 

or to request a public hearing on EPA's determination. Written 

comments and/or requests for a public hearing must be submitted by 

[insert date thirty (30) days from date of publication] to the 

Regional Administrator at the address shown below. 

Any request for a public hearing shall include the following 

information: [1] the name, address, and telephone number of the 

individual, organization, or other entity requesting a hearing; [2] 

a brief statement of the requesting person's interest in the 

Regional Administrator's determination and of information that the 

requesting person intends to submit at such hearing; and [3] the 

signature of the individual making the request, or, if the request 

is made on behalf of an organization or other entity, the signature' 

of the responsible official of the organization or other entity. 

Frivolous or insubstantial requests for a hearing may be 

denied by the Regional Administrator. If a substantial request for 

public hearing is made by [insert date thirty (30) days from date 

of publication], a public hearing will be held. The Regional 

Administrator will give further notice in the FEDERAL REGISTER and 

a newspaper or newspapers of general circulation within the Navajo 

Nation of any hearing to be held pursuant to a request submitted by 

an interested party, or on her own motion. Notice of the hearing 

shall be given not less than fifteen (15) days prior to the time 

scheduled for the hearing. Notice will be sent to the person 



requesting the hearing and to the Navajo Nation. Notice of the 

hearing will include a statement of the purpose of the hearing, 

information regarding the time and location for the hearing, and 

the address and telephone number of an office at which interested 

persons may obtain further information concerning the hearing. 

After receiving the record of the hearing, the Regional 

Actministrator will issue an order affirming or rescinding the 

determiriation. If the determination is affirmed, it shall become 

effective as of the date of the order. 

If no timely and appropriate request for a hearing is received 

and the Regional Administrator do·es not elect to hold a hearirig on 

her own motion, this determination shall become effective on 

[insert date thirty (30) days from the date of publication]. 

Based on the language of section 1413 of the Act, EPA has long 

implemented the determination to approve a state, and now a tribal, 

application for primary enforcement responsibility for public wate_r 

systems as an "adjudicationu rather than a "rulemakingu unde~ the 

Administrative Procedure Act (APA), 5 U.S.C. 551 et seq. The same 

is true of applications for state and tribal program revisions. 

For this reason, the statutes and Executive Orders that apply to 

rulemaking action are not applicable here. Among these are 

provisions of the Regulatory Flexibility Act (RFA), 5 U.S.C. 601 et 

seq. Under the RFA, whenever a federal agency proposes or 

promulgates a rule under section 553 of the APA, after being 



required by that section or any other law to publish a general 

notice of proposed rulemaking, the agency must prepare a regulatory 

flexibility analysis for the rule, unless the agency certifies that 

the rule will not have a significant economic impact on a 

substantial number of small entities. If the agency does not 

certify the rule, the regulatory flexibility ~nalysis must describe 

and assess the impact of a rule on small entities affected by the 

rule. 

Even if a state or tribal primary enforcement responsibility 

application or revision were. a "rule" subject to the RFA, EPA would 

certify that the approval or revision of the state's or the tribe's· 

program would not have a significant economic impact on a 

substantial number of small entities. EPA's action to approve a 

primary enforcement responsibility application or revision merely 

recognizes a program that has already been enacted as a matter of 

state or tribal law. It would, therefore, impose no additional 

obligations upon those subject to the state's or tribe's program. 

Accordingly, the Regional Administrator would certify that the 

approval of primary· enforcement responsibility of the Navajo 

Nation, if a "rule", would not have a significant economic impact 

on a substantial number of small entities. 

ADDRESSES: All documents relating to this determination are 

available for inspection between the hours of 8:30 a.m. and 4:00 

p. m., Monday through Friday, at the following offices: Navajo 



Nation Environmental Protection Agency, Fairground Building No. W-

008-042, Window Rock, Arizona 86515; and EPA, Region IX, Water 

Division, Drinking Water Office (WTR-6), 75 Hawthorne Street, San 

Francisco, California 94105. 

FURTHER INFORMATION: To submit comments or request further 

information, contact Danny Collier, Region IX, at the San Francisco 

address given above; telephone (415) 744-1856. 

[Sections 1413 and 1451 of the Safe Drinking Water Act, as amended, 

42 U.S.C. 300g-2 and 3llj-ll; and 40 CFR 142.10 and 142.72] 

Dated:_\'D~l~~:3,-\-"'l.0~0_· _ 

Felicia Marcus 

Regional Administrator 



APPENDIX 

Factual analysis of finding that operation of existing and future 
public water systems on nonmember-owned fee lands within the 
boundaries of the Navajo Reservation may have direct impacts on the 
health and welfare of the Navajo Nation and its members that are 
serious and substantial 

Basis of Finding: 

A. Relationship of drinking water quality to the health · and 
welfare of the Navajo_Nation and its members 

By enacting the Safe Drinking Water Act (SDWA), Congress 
sought to ensure a healthy drinking water supply. The SDWA protects 
public health by requiring that owners and operators of public 
water systems throughout the. country provide drinking water that is 
safe for human consumption. Pursuant to the SDWA, EPA has 
promulgated national primary drinking water regulations (NPDWRs) 
that identify contaminants that may have adverse effects on human 
health. The NPDWRs specify maximum contaminant levels (MCLs) or 
treatment techniques. (drinking water standards) for these 
contaminants that are designed to protect the public, to the extent 
feasible, from any adverse health effects from consuming 
contaminated water. The NPDWRs also establish monitoring and 
reporting requirements to ensure compliance with MCLs and treatment 
techniques. The SDWA also created programs for wellhead and source 
water protection, among other things. 

' Failure to operate and maintain water systems properly may 
result in serious adverse public heal th impacts c;::aused by human 
consumption of contaminated water.. Regulation of public water 
systems:, therefore, can provide protection of the heal th and 
welfare of the Navajo Nation in the following ways: 

Ensuring that human health will be directly protected 
from waterborne disease and from exposure to toxic 
materials at acute or chronic levels resulting from 
·consumption of contaminated water. This protection is 
basic to the health and welfare of members of the Navajo 
Nation; 

Appendix to EPA Determination of the Navajo Nation's Eligibility 
under section 1451 of the SDWA 1 



Promulgating standards based upon health effects that 
occur in a population as a result of long-term exposure 
or short-term exposure which may affect more sensitive 
individuals within a group. The. promµlgation of 
standards ensures the health and well being of members of 
the Navajo Nation; 

Requiring proper operation and maintenance of public 
water systems (in order to comply with the standards and 
requirements of the SDWA) so that the public is not 
placed at increased risk of hea~th problems as a .result 
of contamination of drinking water supplies. Meeting the 
standards is essential to the health of members of the 
Navajo Nation; and 

Instituting wellhead and source water protection 
practices to eliminate activities within designated water 
supply recharge areas that could contribute to 
contamination of sources thereby preventing a water 
supply from complying with standards. These functions 
directly affect the health and welfare of members of the 
Navajo Nation. 

B. Relationship of public water systems on nonmember fee land to 
the Navajo Nation and its members 

The vast majority of land within the Navajo Reservation is 
tribal trust land.. There is also a small number of individual 
trust allotments and some federal land (e.g. National Park Service) 
within the Reservation. Nonmember-owned fee lands constitute a 
very small percentage of the total land base in the Reservation and 
are scattered throughout th~ Reservation, usually completely 
surrounded by tribal trust land. Most nonmember fee lands are 
owned by churches, schools, hospitals, or other institutions whose 
mission is to serve the Navajo Nation and its members. A few 
businesses that serve the Navajo Nation and its members are on 
nonmember fee land. 

Given the scattered nature of nonmember fee land within the 
Navajo Nation and the purposes of the institutions located on that 
fee .. land, public water systems located on fee lands generally 
provide drinking water to members of the Navajo Nation on a regular 
basis. Moreover, members of the Navajo Nation employed at the 
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businesses, s.chools, and other institutions. on fee lands use public 
water systems located on fee land on a daily basis. 

The following is information concerning specific public water 
systems owned or operated by nonmembers and located on nonmember 
fee land: 

Sage Memorial Hospital: The Sage Memorial Hospital, 
operated by the Navajo Nation Heal th Foundation, is 
located on fee lands in the Ganado (AZ) community near 
the center of the Navajo Reservation. According to staff 
at the Hospital, "[i]t is safe to say, at one time or 
another, every Navajo person who resides in our service 
area comes to this facility [the hospital] and either 
directly or indirectly uses our domestic drinking water 
supply." The Hospital's service area includes six Navajo 
Chapters and approximately 20,000 people, most of whom 
are Navajo. .B..e£. Exhibit AA-1 of the March 17, 1997 
Attorney General's Statement. 

St, Michael Indian School: The St. Michael Indian 
School, operated by the Sisters of the Blessed Sacram~nt, 
is located on fee land in the St. Michaels (AZ) community 
near Window Rock, the capitol of the Navajo Nation. A 
majority of students at both the elementary and the high 
school are Navajo. As of March 1996, 121 of 129 students 
enrolled at the high school were Navajo, and 216 of 237 
students enrolled at the elementary school were Navajo. 
Se.e. Exhibit AA-2 of the March 17, 1997 Attorney General's 
Statement. 

C. Examples of contamination that may occur in public water 
systems located on fee lands and that may have serious and 
substantial impacts on the health and welfare of the Navajo 
Nation and its members 

In establishing MCLs and treatment techniques, EPA has 
assessed the effects of particular contaminants or contaminant 
groups on the general population and also_ on groups within the 
general population, such as infants, children, pregnant women, the 
elderly, individuals with a history of serious illness, or other 
subpopulations that are identified as likely to be at greater risk 
of adverse health effects from exposure to contaminants in drinking 
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water. While certain adverse health effects may generally occur in 
a population as a result of long-term exposure to contaminants in 
drinking water, individual variation within that population may 
mean that short-term exposure will affect more sensitive 
.individuals within the group. In addition, certain chemical or 
radiological contaminants may produce subtle adverse effects early 
ori in the exposure period that do not become grossly apparent until 
substantial damage has occurred. 

1. Examples of particular health effects associated with 
certain contaminants regulated under the SDWA: 

Nitrate/Nitrite: Nitrate and nitrite, which are used in 
fertilizers and found in sewage and wastes from humans and/or 
farm animals, are associated with an acute heal th effect 
(methemoglobinemia). Nitrate/nitrite contamination presents 
a potential health problem for the population and has caused 
serious illness and sometimes death in infants under six 
months of age because the contaminants interfere with the 
oxygen-carrying capacity of such children's blood. In such 
cases, symptoms can develop rapidly. (.8.e.e . 4 0 C. F. R. § § 

141.32 (e) (20-21) and 141.62; 56 Fed. Reg. 3594 (January 30, 
1991)); 

Coliform: The presence of fecal coliforms is strong evidence 
of recent sewage contamination and indicates that an urgent 
public health problem is likely to exist, since human 
pathogens often co-exist with fecal coliforms. Although not 
necessarily disease-causing themselves, fecal coliforms (as 
well as total coliforms) are indicators of bacteria and other 
organisms that cause gastroenteric infections, dysentery, 
hepatitis, typhoid fever, and cholera. Public water systems 
that contain fecal coliforms very likely represent a serious 
health risk (B.e.e. 40 C.F.R. §§ 141.32 (e) (10-12) and 141.63; 54 
Fed. Reg. 27544 (June 29, 1989)). 

Lead and Copper: The presence of lead and copper in drinking 
water results primarily from corrosion of materials located 
throughout the distribution system containing lead and copper 
and from lead and copper plumbing materials used in public and 
privately-owned structures connected to the distribution 
system. The amount of lead ih drinking water attributable to 
corrosion by-products depends on a number of·. factors, 

. including the amount and age of lead and copper-bearing • 
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materials susceptible to corrosion, the length of time the 
water is in contact with the lead-containing surfaces, and the 
corrosivity of the water provided by a system. 

Consumption of lead in water contributes to an increase in 
blood lead levels, thereby causing an increased risk of 
adverse effects for children, a sensitive sub-population.· The 
following are some key findings concerning the relationship 
between lead and health effects: inhibited activity of 
enzymes involved in red blood cell metabolism; altered 
electrical brain wave activity; deficits in IQ and· other 
measures of cognitive function, such as attention span; slowed 
peripheral nerve condition in children; deficits in mental 
indices in infants with maternal or umbilical cord lead 
levels; low birth weights and decreased gestational age, 
factors that may influence early neurological development, in 
infants associated with maternal lead; early childhood growth 
reductions; and small increases in blood pressure in adults. 

Copper, while beneficial to human health at lower levels, is 
a.health risk at elevated levels. Acute exposure to copper 
has resulted in gastrointestinal effects, such as nausea ~nd 
diarrhea. High levels of copper can dissolve from pipes in 
areas with corrosive water. (Se.e. 40 C. F. R. § § 141. 32 (e) ( 13-14) 
and 141.80; 56 Fed. Reg. 26460 (June 7, 1991)). 

Volatile Organic Chemicals (VOCs): Exposure to very· high 
levels of voes has been shown to result in a variety of acute 
and toxic effects in animals. voes such as benzene and 1,1,1-
Trichloroethane, have been shown to have carcinogenic effects 
as well as non-carcinogenic effects.such as liver and kidney 
damage or blood dyscrasia. Unprotected drinking water sources 
and groundwater contamination can result in voes entering 
drinking water supplies. (Se.e. 40 C.F.R. §§ 141.32 (e) and 
141.61; 56 Fed. Reg. 3526 (January 30, 1991)). 

Pesticides: Because pesticides are specifically developed for 
their toxicity to certain organisms, the potential exists that 
they are toxic to humans. Consumption of water contaminated 
with pesticides may increase the risks of cancer and liver and 
kidney disease, and may affect the nervous system. (.s..e.e. 40 
C.F.R. §§ 141.32 (e) and 141..61; 56 Fed. Reg. 3526 (January 30, 
1991)) . 
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Inorganic Chemicals: Inorganic chemicals generally occur 
naturally in soils and rock formations and are, in some cases, 
by-products of metals used in various manufacturing processes. 
Ingestion of drinking water containing inorganic chemicals 
such as asbestos and cadmium may cause cancer. Other 
inorganic chemicals are categorized as potentially 
carcinogenic or can cause kidney damage, brain or liver 
damage, or altered blood levels. (See. 40 C.F.R. §§ 141.32(e) 
and 141. 61; 56 Fed. Reg. 3526 (January 30, 1991)) . 

Radionuclides: Radionuclide contamination in drinking· water 
occurs in both natural and man-made forms. The naturally 
occurring forms are primarily alpha particle emitters with 
some beta particle activity. The most significant natural 
radionuclides are radium-226, radium-228, uranium and radon-
222. The consumption of drinking water contaminated by 
radionuclides increases the risk of cancer, especially bone 
cancer.. (See. 40 C. F. R. §§ 141.15 and 141.16; 41 Fed. Reg. · 
28404 (July 9, 1976); .s..e.e .al.s.Q 56 Fed. Reg'. 33050 (July 18, 
1991)). 

2. Discussion of potential effects on the Navajo Nation and 
its members from contamination in drinking water systems located on 
nonmember fee land. 

The potential public health consequences arising from 
contamination of drinking water supplies, examples of which are 
described above, · are the same whether a public water system is 
located on nonmember fee land or other land within the Navajo 
Reservation. Therefore, contamination of drinking water systems 
located on nonmember fee land and used by members of the Navajo 

· Nation presents the same potential impacts on the health and 
welfare of members of the Navajo Nation as the contamination of 
other drinking water systems located within the Navajo Reservation. 
Moreover, some potential heal th effects may be of particular 
concern to the Navajo Nation. For example, all of the naturally 
occurring forms of radionuclides have been detected in drinking 
water samples from various locations within the Navajo Reservation: 

More importantly, the nature and function of the facilities 
that maintain public water systems on fee lands may present cases 
of particular concern. Public water systems at hospitals or 
schools, because they serve potentially more sensitive populations, 
are especially significant. For example, pregnant women and small 
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children treated at Sage Memorial Hospital would be at greater risk 
should the hospital's public water system become contaminated with 

·nitrate or nitrite. Moreover, the health effects associated with 
fecal coliform . increase the pOtential heal th consequences for 
patients with compromised immune systems, for elderly patients and 
for children (both at Sage Memorial Hospital and St. Michael Indian 
School). The elementary and high school students at St. Michael 
Indian School (as well as those who live or work there) are 
susceptible to the health effects of lead and copper contamination. 
Lead and copper contamination at the Sage Memorial Hospital would 
pose similar potential heal th problems. Because a majority of 
people served at both Sage Memorial Hospital and St. Michael Indian 
School are Navajo, the potential heal th impacts on the Navajo 
Nation and its members are serious and substantial. 

Finding 

EPA finds that, in general, public water systems owned o;l 
operated by nonmembers on nonmember-owned fee land within the 
boundaries of the Navajo Reservation may have direct impacts on the 
health and welfare of the Navajo Nation and its members that arJ 
serious and substantial. EPA specifically finds that the public\ 
water systems located at the Sage Memorial Hospital (PWSID#: 
AZ0400320) and at St. Michael Indian School (PWSID# AZ0400380) may)\ 
have direct impacts on the health and welfare of the Navajo Nation 
and.its members that are serious and substantial. The regulation 
of the publi6 water systems at Sage Memorial Hospital and at the 
St. Michael Indian School by the Navajo Nation will enable the 
Navajo Nation to protect against potential impacts to the health 
and welfare of its members. 

DATE= to\2}.-::,\oo --....... =--Ir-.::;...= ___ _ 

Regional Administrator 

Appendix to EPA Determination of the Navajo Nation's Eligibility 
under section 1451 of the SDWA 7 



i, EPA DETERMINATION.! OF THE NAVAJO NATION I S 
ELIGIBILITY UNDER SECTION 1451 OF THE SAFE DRINKING WATER ACT 

The Region IX Office of the Environmental Protection Agency 
has completed its review of the Navajo Nation's application under 
section 1451 of the Safe Drinking Water Act (SDWA) 1 for the purpose 
of obtaining primary enforcement authority (Primacy) for a Public 
Water System Supervision (PWSS) program. EPA' s review of the 
Navajo Nation's application is based on the criteria established in 
section 1451 of the SDWA and in the regulations that implement 
section 1451--40 C.F.R. Part 142. Those regulations were included 
in a Final Rule published on September 26, 1988, as amended in.the 
Final Rule published on December 14, 1994. 2 

Section 1451 (b) (1) of the SDWA specifies that an Indian tribe 
is eligible to obtain Primacy only if " (A) the Indian Tribe is 
recognized by the Secretary of the Interior and has a governing 
body carrying out substantial governmental duties and powers; (B) 
the functions to be exercised by the Indian Tribe are within the 
area of the Tribal Government's jurisdiction; and (C) the Indian 
Tribe is reasonably expected to be capable, in the Administrator's 
judgment, of carrying out the functions to be exercised in a manner 
consistent with the terms and purposes of this subchapter and· of 
all applicable regulations. 113 The implementing regulations, which 
reiterate the statutory requirements, are found at 40 C.F.R. § 

142.72. 

EPA has determined that the Navajo Nation has satisfied the 
requirements contained in section 1451 of the SDWA and 40 C.F.R. § 

142.72, and, thereby, is eligible to obtain Primacy for its PWSS 
program, subject to the jririsdictional limitations set forth in 
this decision. Specifically, EPA has determined the following: 

I. Determination Regarding SDWA Section 1451(b) (1) (A) and (C) 
·, 

EPA has previously determined that the Navajo Nation was 
eligible to assume a role similar to a state for the purposes of 
receiving grants under section 1443(a) (PWSS) and section 1443(b) 

1 42 u.s.c. § 300j-ll. 

2 53 Fed. Reg. 37396 (September 26, 1988); 59 Fed. Reg. 
64339 (December 14, 1994). 

3 42 U.S.C. § 300j-ll'(b) (1). 
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( ) 

• (UIC) of the SDWA. 4 In those determinations under the SDWA, EPA 
found that the Navajo Nation met the requirements of section 
145l(b) (1) (A) and (C) of the SDWA. 5 Copies of EPA's determinations 
are attached for reference as Attachments 1 and 2, respectively. 

40 C.F.R. § 142.76(f) provides that: 

(f) If the Administrator has previously determined that a 
Tribe has met the prerequisites that make it eligible to 
assume a role similar to that of a state as provided by 
statute under the Safe Drinking Water, the Clean Water Act, or 
the Clean Air Act, then that Tribe need provide only that 
information unique to the Public Water System program 
(parag~aphs (c), (d) (5) and (6) of this section [40 ~.F.R. § · 
142.76]). 

EPA has alreqdy made a determination regarding the Navajo 
Nation's capability to administer a PWSS program (40 C.F.R. § 

142. 72 (d)) in the context of providing a grant to the Navajo 
Nation. 6 In addition, the Navajo Nation submitted a description of 
the Navajo Nation Environmental Protection Agency (NNEPA), which 
will assume Primacy, and of the relationship between NNEPA and.the 
owners/operators of public water systems within the Navajo Nation's 
jurisdiction (40 C.F.R. § 142.76(d)(5)). Moreover, EPA has 
review~d additional information regarding the technical and 
administrative capabilities submitted by the Navajo Nation under 
its PWSS grants and for .the purposes of meeting the requirements of 
Primacy (40 C.F.R .. § 142.76(d) (6)) . 7 

4 EPA has also made a similar determination for the Navajo 
Nation under section 518 of the Clean Water Act, 33 U.S.C. § 
1377, f6r the purposes of a grant under section 106 of the Clean 
Water Act, 33 U.S.C. § 1256. 

5 In. the previous determination for the PWSS grant under the 
SDWA, EPA also made a determination that the Navajo Nation had 
met the requirements of section 145l(b) (1) (B) and 40 C.F.R. § 
142.72(c) concerning the Navajo Nation's jurisdiction. EPA is 
discussing the jurisdictional issue below at ·section II. 

6 See Attachment 1. 

7 In the context of simplifying the process for determining 
th~ eligibility of Indian tribes, EPA stated that "[o]rdinarily, 
the inquiry· EPA will make into the capability of any applicant, 
tribal or state, for a grant or program approval [i.e. Primacy] 
will be sufficient to enable the Agency to determine whether a 
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Based on the information supplied by the Navajo Nation and on 
EPA's previous determinations, EPA has determined that the Navajo 
Nation has met the requirements of section 1451(b) (1) (A) and (C) of 
the SDWA and 40 C.F.R. § 142.72(a)"(b) and (d). 

II. Determination Regarding SDWA Section 1451(b) (1) (B) 

A. Statutory and Regulatory Provisions Regarding Tribal 
Jurisdiction 

Section 1451(b) (1) (B) of the SDWA authorizes EPA to approve 
tribal applications for Primacy in the same manner as state 
applications if: 

the functions to be exercised by the Indian 
Tribe are within the area of the Tribal 
Government's jurisdiction. 8 

40 C.F.R. § 142. 76 (c) fur:ther specifies that to document its 
jurisdiction, a tribe shall provide EPA with: 

(1) a map or legal description of the area over 
which the Tribe asserts jurisdiction; 

(2) a statement by the Tribal Attorney General or 
an equivalent official which explains the legal 
basis for the Tribe's jurisdictional assertion; 

(3) copies of all documents supporting the Tribe's 
jurisdictional claim; and 

(4) a description of the locations of the public water 
systems that the Tribe proposes to regulate. 

tribe meets the statutory capability requirement [i.e. section 
1451 (b) (1) (C) of the SDWA]." 59 Fed. Reg. 64339, 64341 (December 
14, 1994). Thus, EPA's review of the ·Navajo Nation's eligibility 
has been supplemented by the Agency's determination that the 
Navajo Nation has demonstrated that it meets the requirements for 
Primacy for a PWSS program under the SDWA. 

8 42 U.S.C. § 300j-ll (b) (1) (B). 
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B. The Navajo Nation I s Jurisdictiona·l Assertion 

To satisfy the jurisdictional requirement set forth in section 
145l(b) (1) (B) of the SDWA, the Navajo Nation has submitted several 
statements of the Attorney General of the Navajo Nation regarding 
the regulatory jurisdiction of the Navajo Nation. In particular, 
the Attorney General has submitted statements for the purposes of 
the PWSS program dated September 8, 1989, January 31, · 1991, 
November 25, 1992, and March 6, 1997. In the context of other 
federal programs, the Attorney General has also submitted 
jurisdictional statements for the Underground Injection C_ontrol 
program under the SDWA (March 16, 1993) and the Water Pollution 
Control program under the Clean Water Act (March 5, 1993) . 9 These 
statements were supplemented by maps and legal descriptions, 
documents supporting the Navajo Nation's claims, and descriptions 
of the locations of the public water systems that the Navajo Nation 
proposes to regulate. 

The Attorney General has asserted that the Navajo Nation has 
the authority to regulate public water systems within the 
territorial jurisdiction of the Navajo Nation. In defining the 
"territorial jurisdiction" of the Navajo Nation, the Attorney 
General relies on the Navajo Tribal Code, which provides: 

The territorial jurisdiction of the Navajo Nation shall extend 
to Navajo Il).dian Country, defined as all land within the 
exterior boundaries of the Navajo Indian Reservation or of the 
Eastern Navajo Agency, all land within the limits of dependent 
Indian communities, all Navajo Indian allotments, and all 
other land held in trust for, owned in fee by, or leased by 
the United States to the Navajo Tribe or any Band of Navajo 
Indians. 1·

0 

With regard to the PWSS program, the Attorney General states 
that since the Navajo Nation Safe Drinking Water Act extends to all 
waters within the Navajo Nation's territorial jurisdiction, the 
Navajo Nation has subject matter jurisdiction to regulate all 

9 In this Determination, when a specific reference is made 
to any individual Statement of the Navajo Nat~on A~torney 
General, the citation will be to the date of the Statement (e.g. 
"March 16, 1993 Statement") 

10 7 N.T.C. § 254. 
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public water systems within its territorial jurisdiction. 11 

The Attorney General's Statements have analyzed the Navajo 
Nation's regulatory authority with respect to public water systems 
within the exterior boundaries of the formal Navajo Reservation in 
Arizona, Utah and New Mexico, within the former "Bennett Freeze" 
area in the Arizona portion of the formal Reservation, and within 
the "Eastern Navajo Agency" but outside the boundaries of the 
formal Navajo Reservation in northwest New Mexico. 

1. Public Water Systems Within the Boundaries of the Formal 
Navajo Reservation 

With regard to the area within the boundaries of the formal 
Navajo Reservation,.the Navajo Nation asserts that pursuant to the 
Navajo Tribal Code and federal Indian law it has jurisdiction over 
all public water systems within the Reservation as established by. 
the Treaty of June 1, 1868 between the Navajo Nation and the United 
States, and as expanded by subsequent executive orders and· 
statutes. In particular, the Navajo Nation asserts jurisdiction 
over public water systems owned or operated · by nonmembers on 
nonmember-owned land (fee land) within the boundaries of the formal 
Navajo Reservation, 

2. Public Water Systems Within the Former "Bennett Freeze" Area 

The Navajo Nation asserts authority over public water systems 
within the area that is known as the former "Bennett Freeze" area. 
The Bennett Freeze is a part of the western portion of the formal 
Navajo Reservation that has been the subject of an ongoing dispute 
between the Navajo Nation and the Hopi Tribe. Beginning in the 
1960s, a "freeze" on further development in the area was instituted 
until the dispute between the two tribes could be worked out·. 12 In 

11 The preamble to EPA's regulations implementing section 
1451 of the SDWA states that in order .to meet the requirements of 
the statute a tribal government must possess both the subject 
matter jurisdiction and geographic jurisdiction necessary to 
administer a PWSS program. (See 53 Fed. Reg. 37396, 37399 
(September 26, 1988)). In addition to the discussion in the 
statements of the Attorney General, the Navajo Nation has 
demonstrated that it possesses the requisite subject matter 
jurisdiction by meeting the requirements for obtaining Primacy~ 

12 Commissioner of Indian Affairs Robert Bennett first 
instituted the development "freeze" administratively in 1966. In 
1980, Congress codified the freeze. 25 U.S.C. § 640d-9(f). For 
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C) 
addition, the respective rights of each tribe are the subject of 
litigation in the case of Masayesva v. Zah. 13 Although the Navajo 
Nation believes that its juiisdiction (as well as that of the Hopi 
Tribe) has been settled, at this time the Nqvajo Nation does not 
wish to proceed with seeking Primacy for those public water systems 
in the Bennett Freeze (but within the jurisdiction of the Navajo 
Nation) in order to avoid the possibility of litigating the issues 
in two forums. Ther~fore, at this time, the Navajo Nation is not 
seeking Primacy for those public water. systems within the Navajo 
Nation's portion of the Bennett Freeze. 14 

3. Public Water Systems Within the Eastern Navajo Agency 

The Navajo Nation also asserts authority over public water 
systems on land outside the boundaries of the formal Navajo 
Reservation in New Mexico, commonly referred to as the "Eastern 
Navajo Agency. 11 Many of . these systems were excluded from the 
Navajo Nation's jurisdictional assertion for the purposes of 
developing a PWSS program because of uncertainty of the status of 
the land on which the systems are located. Subsequent to EPA's 
approval of the Navajo Nation's grant under section 1443 (a) of the 
SDWA, the Navajo Nation supplied information regarding the status 
of the land in the Eastern Navajo Agency. Therefore, the Navajo 
Nation is now claiming jurisdiction over public water systems in 
the Eastern Navajo Agency because those systems are within "Indian 
country", as defined under federal Indian law, and thus within the 
territorial jurisdiction of Navajo Nation. 

According to the Attorney General, the Eastern Navajo Agency 
comprises approximately 2.8 million acres of land in.northwest New 
Mexico. The Eastern Navajo Agency is an administrative unit of the 
Bureau of Indian Affairs (BIA) that covers the following areas: 
land within the exterior boundaries of the formal Navajo 

more discussion of the history and location of the ''Bennett 
Freeze"·, see the March 16, 1993 and the March 6, 1997 Attorney 
General's Statements. 

13 816 F.Supp. 1387 (D. Ariz.1992), aff'd in part and 
remanded in part, 65 F.3d 1445 (9 th Cir. 1995) (as amended on 
denial of rehearing and rehearing en bane, December 5, 1995), 
cert. denied sub nom. Secakuku v. Hale, 517 U.S. 1168, 116 S.Ct. 
1569 (1996) .- This litigatiori was authorized by statuter 25 
U.S.C. § 640d-7. 

14 These public water systems are identified in Exhibit Hof 
the March 6, 1997 Attorney General's Statement. 
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Reservation; the three "Satellite" Navajo Reservations of Alamo, 
Ramah and Canoncito; and the area adjacent to (but outside) the 
formal Navajo Reservation that consists of tribal trust land, trust 
allotments, tribal fee land, federal land, state trust land, and 
private land. 15 According to the information supplied by the Navajo 
Nation, the boundaries of the Eastern Navajo Agency correspond to 
the boundaries of the Navajo Nation Chapters. 16 Because the portion 
of the BIA's Eastern Navajo Agency within the formal Reservation is 
discussed separately in this determination, for the purposes of 
this discussion, EPA will treat only the land outside the formal 
Reservation. as the "Eastern Navajo Agency. " 17 

The Attorney General asserts that pursuant to 7 N.T.C. § 254 
and well-established principles of federal Indian law, the Navajo 
Nation has regulatory jurisdiction over Navajo Indian Country, 
which inc1udes all of the Eastern Navajo Agency. The Attorney 
General notes that much of the Eastern Navajo Agency is Indian 
country by definition (pursuant to 18 U.S.C. § 1151(a) and (c)) 
because it is either tribal trust land or Indian allotments. The 
Attorney General also states that all of the Eastern Navajo Agency 
should be considered Indian country, either because it is a 
dependent Indian community as a whole, or because each of the 
constituent Chapters are dependent Indian. communities. The 
Attorney Gerieral cites the following factors in support of this 
analysis: 

the vast majority of the land in the Eastern Navajo Agency 
is owned by, held in trust for, or dedicated to the exclusive 

15 The "Satellite Reservations II of Ramah, Canonci to, and 
Alamo are three areas of Navajo Indian country that are not 
contiguous to the rest of the Eastern Navajo Agency or the formal 
Navajo Reservation. See March 16, 1993 Attorney General's 
Statement, p. 23. 

16 11 Chapters II are the political subdivisions of the Navajo 
Nation and correspond to specific geographic locations. 
Political representation, tribal services, and community affairs 
are tied to the chapters. 

17 The boundary of the formal Navajo Reservation in New 
Mexico includes the land set aside in the Executive Order dated 
January 6, 1880 (EO 1880) · (as modified by the Executive Order 
dated May 7, 1884 and the Executive Order dated April 24, 1886). 
Land that lies within the exterior boundary of the formal Navajo 
Reservation as described in EO 1880 is within the jurisdiction of 
the Eastern Navajo Agency for the purposes of BIA administration. 

7 



use and occupancy of Navajo Indians or the Navajo Nation 
itself; 

almost all of the residents of the Eastern Navajo Agency 
are members of the Navajo J.\Tation or federal or tribal 
government officials serving the Navajo people; 

the Navajo Nation and its constituent Chapters govern the 
entire Eastern Navajo Agency, and in that capacity, take 
necessary action to protect the health, welfare and safety of 
community members; and 

the Navajo Nation and its federal Trustee provide and fund 
(and have traditionally provided) almost all of the 
governmental services (including law enforcement services, the 
court system, health and educational services, road and real 
estate services, water development, and other social services) 
that are available to residents and others within the Eastern 
Navajo Agency. 

In the alternative, the Attorney General asserts that even if EPA 
was to conduct a more specific analysis of Indian country status in 
the Eastern Navajo Agency, EPA should still reach the conclusion 
that virtually all of that land is properly characterized as Indian 
country, based on the same information discussed above. 18 

C. EPA's Determination Regarding 
Jurisdiction to Administer a 
Supervision Program 

the Navajo Nation's 
Public Water System 

The Navajo Nation's jurisdictional claim has two components: 
its jurisdiction with respect to public water systems within the 
boundaries of the formal Navajo Reservation (except those systems 
in the Bennett Freeze area) and its jurisdiction with respect to 
public water systems within the Eastern Navajo Agency. This 
determination addresses the substance of the Navajo Nation's 
jurisdictional assertion in light of the language contained in 
section 1451 of the SDWA and 40 C.F.R. § 142.72 and relevant 
principles of federal Indian law. 

The statutory language in section 1451 of the SDWA establishes 
a relatively broad standard for tribal jurisdiction. Specifically, 
section 1451 (b) (1) (B) of the SDWA provides that a tribe may 

18 A detailed discussion of the Eastern Navajo Agency is 
found in the November 25, 1992, March 5, 1993, and March 16, 1993 
Attorney General's Statements. 
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exercise regulatory functions under the Act provided that such 
functions "are within the area of the Tribal Government's 
jurisdiction. 1119 The federal regulations implementing this se·ction 

, of the SDWA, reiterating the broad statutory language, do not adopt 
a specific definition of what constitutes the "area of the Tribal 
Government's jurisdiction." The · preamble to these regulations 
indicates that the extent of tribal jurisdiction must be examined 
on a case-by-case basis. 20 

The Attorney General argues that in accordance with well­
established principles of federal Indian law, the Navajo Nation 
possesses regulatory authority over all land that is "Navajo ·Indian 
country·. 1121 18 U.S. C. 1151 defines 11 Indian country" to mean: 

(a) all land within the limits of any Indian reservation under 
the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and including 
rights-of-way running through the reservation, (b) all 
dependent Indian communities within the borders of the United 
States whether within the original or subsequently acquired 
territory thereof, and whether within or without the limits of 
a State, and (c) all Indian allotments, the Indian titles to 
which have not been extinguished, including rights-of-way 
running through the same. 22 

19 42 U.S.C. § 300j-ll(b) (1) (B). 

20 53 Fed. Reg. 37396, 37399-37400 (September 26, 1988). 

21 The definition of "Navajo Indian Country" found at 7 
N.T.C. § 254 appears to be broader than the definition of "Indian 
country" under federal Indian law. See Texaco, Inc. v. Zah, 5 
F.3d 1374, 1376 and fn. 3 (10 th Cir. 1993). However, since the 
Navajo Attorney General asserts that the definition of "Navajo 
Indian Country" is consistent with the federal definition of 
Indian country, EPA considers that any lands that meet the 
definition of "Navajo Indian Country" but fall outside the 
definition of Indian country are not part of the Navajo Nation's 
jurisdictional claim for the purposes of the SDWA. 

22 Although this .definition of "Indian country" is found in 
the federal criminal code, the Supreme Court has held that it 
applies as well to civil jurisdiction. See Decoteau v. District 
County Court, 420 U.S. 425 (1975); see also Texaco, Inc. v. Zah, 
5 F.3d 1374 (10 th Cir. 1993); Pittsburg & Midwav Coal Mining Co. 
v. Watchman, 52 F.3d 1531 (10 th Cir. 1995). 
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Also, land held in trust by the United States for the benefit of an 
Indian tribe is Indian country, even though not formally designated 
as a "reservation. 1123 

EPA agrees that "Indian country" is the appropriate standardl 
for determining the territorial · extent of jurisdiction of the .>J<:: 

Navajo Nation for the purposes of section 1451 of the SDWA. Using_....1 
the Indian country standard is consistent with federal Indian law, 
with the SDWA and federal regulations implementing the statute24

, 

as well as with EPA's Indian· Policy. 25 Although EPA did not adopt 
"Indian cbuntry" as the specific standard to define tribal 
jurisdiction for the purposes of obtaining Primacy for PWSS, ·EPA 
did explicitly state that the Agency's action did not "preclude a 
Tribe from applying for [Primacy] with respect to any lands over 
which it believes it has jurisdiction. "26 Both the statute and the 
regulations, therefore, look to federal Indian law for determining 
the scope of a tribe's jurisdiction in regulating public water 
systems. 

As stated above, the Navajo Nation is not seeking Primacy with 
respect to public· water systems in the former "Bennett Freeze" 
area, and EPA is not making any determination regarding those 

23 Oklahoma Tax Comm'n v. Sac and Fox Nation, 498 U.S. 505, 
113 S.Ct. 1985 (1993); Oklahoma Tax Comm'n v. Citizen Band 
Potawatomi Indian Tribe, 498 U.S. 505 (1991); United States v. 
John, 437 U.S. 634, 648 (1978); United States v. McGowan, 302 
U.S. 535 (1938); HRI, Inc. v. EPA, 198 F.3d 1224 (10 th Cir. 
2000); Cheyenne-Arapaho Tribes v. Oklahoma, 618 F.2d 665 (l0ili 
Cir. 1980). 

24 See, g_,_g_;_, _40 C.F.R. § 144.3 (definition of "Indian 
lands"); 40 C.F.R. Part 147, subpart HHH (DIC program under SDWA 
for all Indian country in New Mexico, as well as Navajo Indian 
country in Arizona and Utah). See also Attachment 2. In 
addition, the Supreme Court has recently reiterated that 
"(g]enerally speaking, primary jurisdiction over land that is 
Indian country rests with the Federal government and the Indian 
tribe inhabiting it, and not with the States." Alaska v. Native 
Village of Venetie Tribal Government, 522 U.S. 520, 118 S.Ct. 
948, n.l. (1998). 

25 "EPA Policy for the Administration of Environmental 
Programs on Indian Reservations" (November 8, 1984). 

26 53 Fed. Reg. 37396, 37400 (September 26, 1988) 
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systems. 27 EPA's process for making determinations for the public 
water systems subject to the -jurisdiction of the Navajo Nation 
within the Bennett Freeze is discussed below at section II.C.3. 

1. The Jurisdiction of the Navajo Nation Within the Boundaries of 
the Formal Navajo Reservation 

The majority of the public water systems for which the Navajo 
Nation asserts jurisdiction in order to obtain Primacy under 
section 1451 of the SDWA are located within the boundaries of the 
formal Navajo Reservation in Arizona, Utah, and New Mexico. As 
discussed below, EPA has determined that the Navajo Nation has·met 
the requirements of section 1451.(b) (1) (B) of the SDWA and 40 C.F.R. 
§ 142.72(c) for public water systems located within the boundaries 
of the formal Navajo Reservation in Arizona (except as noted 
below), Utah, and New Mexico. 

a. All Public water systems other than those owned or 
operated by nonmembers and located on fee land owned by 
nonmembers 

With regard to public water systems other than those owned or 
operated by nonmembers and located on nonmember fee land, under 
well-established principles of federal Indian law, tribal civil 
jurisdiction extends "over both their members and their 
territory, 1128 and tribes have the inherent authority to regulate 
public water systems within their reservations. In general, 
therefore, (with the exception of systems located on nonmember fee 
land discussed below in section C.1.b.) the Navajo Nation has 
authority to regulate public water systems located within the 
boundaries of t~e Navajo Reservation. 

The operators of two power plants, the Navajo Generating 
Station and the Four Corners Power Plant, have asserted that the 
Navajo Nation has waived its authority to regulate the public water 

27 EPA stated that where a tribe did not, or could not, 
demonstrate its authority over all areas, the Agency would still 
approve a tribe's program (i.e. grant Primacy), but limit that 
approval accordingly. See 53 Fed. Reg. 37396, 37402 (September 
26, 1988); 59 Fed. Reg. 64339, 64340 (December 14, 1994). 

28 United States v. Mazurie, 419 U.S. 544, 557 (1975) See 
also Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982); 
Kerr-McGee Corp. v. Navajo Tribe, 471 U.S. 195 (1985). 
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systems at the plants. 29 .~oth power plants are located on tribal 
trust land that is leased to the operators by the Navajo Nation, 
and the plant operators have claimed that.provisions in the leases 
waive the Navajo Nation's authority to regulate (including 
environmental regulation) activities at the two plants. 30 At this 
time, however, EPA does not have enough information to evaluate 
either the Navajo Nation's assertion of authority or the operators 
claims of waiver. Thus, EPA is not making a determination at this 
time regarding the authority of the Navajo Nation over the public 
water systems at the Four Corners Power Plant (PWSID# NM35000333) 
and the Navajo Generating Station (PWSID# AZ0400402). EPA will 
request that the Navajo Nation and the operators of the public 
water systems submit additional information concerning each system 
in the future. The process that EPA will use to make future 
determinations on jurisdiction is discussed at section II. C. 3 .. 
below. 

EPA has determined, therefore, that the Navajo Nation has 
adequately demonstrated its jurisdiction over the public water 
systems that are located within the boundaries of the formal Navajo 
Reservation (other than the two systems discussed above and those 
systems owned or operated by nonmembers and located on nonmember 
fee land discussed in section C. 1. b. below) . Accordingly, EPA 
finds that the Navajo Nation has satisfied the criterion in section 
145l(b) (1) (B) of the SDWA and 40 C.F.R. § 142.72 (c) with respect to 
all public water systems that lie within the boundaries of the 
formal Navajo Reservation in Arizona, Utah and New Mexico, except 
those systems in the Bennett Freeze, the systems located at the 
Navajo Generating Station and the Four Corners Power Plant, and 
those systems owned or operated by nonmembers located on nonmember 

29 The two public water systems are listed as #s 4 and 13 on 
Exhibit W of the March 6, 1997 Attorney General's Statement, 
respectively. 

30 See September 11, 19,95 letter from Diane Evans, Staff 
Attorney, Salt River Project to Albert Hale, President, Navajo 
Nationj Kelsey Begay, Speaker~ Navajo Nation Council; Herb 
Yazzie, Attorney General, Navajo Nation; September 11, 1995 
letter from Jack Davis,. Vice President, Arizona Public Service 
Company to Albert Hale, President, Navajo Nation; Kelsey Begay, 

· Speaker, Navajo Nation Council; Herb Yazzie, Attorney General, 
Navajo Nation. 
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fee lands (discussed below) . 31 

b. Public Water Systems owned or operated by nonmembers and 
located on fee land owned by nonmembers 

The Navajo Nation's jurisdictional claims include all public 
water systems within the exterior boundaries of the formal Navajo 
Reservation that are owned or operated by nonmembers and that are 
located on nonmember-owned fee land. The Attorney General 
identified three such systems that are currently operating: i) Sage 
Memorial Hospital, PWSID# AZ0400320; ii) St. Michael Indian School, 
PWSID# AZ0400380; and iii) Speedy's Truck Stop, no PWSID#. 32 

Legal Standard: In 1981, in Montana v. United States, the Supreme 
Court set forth the rule governing the authority of Indian tribes 
over the activities of nonmembers, holding that although tribes 
generally lack jurisdiction over the activities of nonmembers, 
there are exceptions to this general rule. 33 The Supreme Court 
stated that:· 

To be sure, Indian tribes retain inherent sovereign powers to 
exercise some forms of civil jurisdiction over non~Indians on 
their reservations, even on non-Indian fee lands. A tribe may 
regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships 
with the tribe or its members, through commercial dealing, 
contracts, lease, or other arrangements. A tribe may also 
retain inherent power to exercise civil authority over conduct 
of non-Indians on fee lands within its reservation when that 
conduct threatens or has some direct effect on the political 
integrity, the economic security, or the health or welfare of 
the tribe. 34 

_ 
31 Lists of those systems that were operating within the 

formal Navajo Reservation as of March 1997 are contained in 
Exhibits AA and W of the· March 6, 1997 Attorney General's 
Statement. 

32 Listed as #s 19 and 32 on Exhibit AA and #26 on Exhibit W 
to the March 6, 1997 Attorney General's Statement, respectively. 

33 450 U.S. 544, 566 (1981). 

34 Ibid. 
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Since announcing the rule in Montana v: United States, the Supreme 
Court has reaffirmed the rule, most recently in 1997. 35 

In the preamble to the final rule establishing the procedures 
for tribal Primacy under the SDWA, EPA declined to create a 
rebuttable presumption that tribes have authority throughout their 
reservations because" [t]ribal authority may, in some cases, be in 
question. "36 Although not directly mentioned in the preamble, it 
was implicit in EPA's discussion that a tribe would need to analyze 
i'ts authority over nonmember fee land pursuant to the rule in 
Montana v. United States. 37 However, subsequent to . EPA' s 
promulgation .of the final rule for tribal programs under the SDWA 
in 1988, there was uncertainty as to the precise reach of tribal 
authority over the act.ivities of nonmembers on nonmember fee land. 
In response to that uncertainty, in the context of tribal program 
approval uri.der the federal Clean Water Act, EPA adopted an "interim 
operating rule" under which EPA evaluates whether "the potential 
impacts of regulated activities on the tribe are serious and 
substantial .11 38 As noted above, the Supreme Court has reaffirmed 
the rule set forth in Montana v. United States, simply quoting the 
language of the Montana decision verbatim without addressing the 
need for a showing that the effect of activity on a tribe must be 
"serious" or "substantial." Although it appears that such a 
showing is not required, the Agency thought it would be prudent to 
analyze whether "serious and substantial" impacts existed in 
evaluating the Navajo Nation's authority under the Montana rule. 
Therefore, EPA requested that the Navajo Nation provide information 
regarding whether activities on nonmember fee lands regulated under 

35 South Dakota v. Bourland, 508 U,S. 679 (1992); Strate v. 
A-1 Contractors, 520 U.S. 438 (1997). 

36 53 Fed. Reg. 37396, 37400 (September 26, 1988). 

37 See 56 Fed. Reg. 64876, 64878 (December 12, 1991) 

38 Ibid. See pages 64877-64879 for a discussion of the 
Agency's rationale for adopting its "interim operating rule." 
EPA noted in the preamble that "[t]he choice of the Agency's 
interim operating rule is taken solely as a matter of prudence in 
light of judicial uncertainty and does not reflect an Agency 
endorsement of this standard per se." Ibid. at 64878. EPA's 
approach to determining tribal jurisdiction over the activities 
of nonmembers on nonmember fee land within reservation boundaries 
was recently upheld in Montana v. EPA, 941 F. Supp. 945 (D. Mont. 
1996), aff'd, 137 F.3rd 1135 (9 th Cir. 1998), cert. denied 525 
U.S. 921 (1998). 
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the PWSS program of the SDWA presented potential impacts to the 
Navajo Nation and its members that are serious and substantial. 

Finding: EPA finds that the Navajo Nation has demonstrated that the 
provision of water through public water systems on nonmember fee 
lands within the boundaries of the formal Navajo Reservation in 
Arizona, Utah, and New Mexico generally has potential direct 
impacts on the health and welfare of the Navajo Nation and its 
members that are serious and substantial. The facts upon which EPA 
has based this finding are set forth in the Appendix. 

EPA believes that Congress established a strong federal 
interest in the protection of drinking water by enacting the SDWA. 
Under the SDWA, EPA' s primary mandate is to promulgate "primary 
drinking water regulations" that apply to public water systems and 
that "specif [y] contaminants which, in the judgment of the 
Administrator, may have any adverse effect on the heal th of 
persons. 1139 Moreover, the SDWA requires that the regulations 
specify "maximum contaminant levels 11 (MCLs) or "treatment 
techniques" for eac;::h such contaminant. 40 In turn, the SDWA requires 
that maximum contaminant levels be set "as close as is 
feasible" to the corresponding "maximum contaminant level goal," 
which is to be "set at the level at which no known or anticipated 
adverse effects on the health of persons occur and which allows an 
adequate margin of safety. "41 In addition, treatment techniques, 
which are to be identified where maximum contaminant levels are 
"not economically or technologically feasible to ascertain," are 
defined to mean those "techniques which ... would prevent known or 
anticipated adverse effects on the health of persons to the extent 
feasible. "42 The SDWA requires that public water systems comply 
with the primary drinking water regulations, including 
comprehensive monitoring requirements, and that the systems notify 
the public of violations Qf MCLs, treatment techniques, and 
monitoring requirements, among other things. 43 In the 1996 

39 42 U.S.C. § 300f (1) (A) and (B). The National Primary 
Drinking Water Regulations are found at 40 C.F.R. Part 141. 

40 42 U.S.C. § 300f(l)(C). 

41 42 u.s.c. § 300g-1 (b) (4) 

42 42 U.S.C. § 300g-l(b)(7)(A) 

43 See 42 u.s.c. §§ 300f, 300g-1, 300g-3 and 300j-4; see 
generally 40 C.F.R. Part 141. 
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(J 
Amendments to the SDWA, Congress rei.terated its earlier findings 
that "safe drinking water is essential to the protection of public 

,-health. 1144 In effect, therefore, the SDWA reflects a determi:r1ation 
by Congress that the failure of public water systems to comply with 
SDWA standards may have serious and substantial impacts on public 
health. 45 

Further, tribal regulation of public water systems within 
Indian country also dir~ctly affects the political integrity and 
economic security of tribes and is crucial to tribal self­
government. Proper man~gement of public water systems serves the 
purpose of protecting public health and welfare, which is a core 
governmental function whose exercise is critical to self-government 
and the ·political integrity of tribes. 46 EPA has long noted the 
relationship between proper environmental management within Indian 
country and tribal self-government and self-sufficiency. More 
particularly, in the 1984 Ind:i.an Policy, EPA determined that as 
part of the 11 principle of Indian self-government," tribal 

·governments are the 11 appropriate non-Federal parties for making 
decisions and carrying out program responsibilities affecting 
Indian reservations, their environments, and the heal th and welfare · 
of the reservation populace, 11 consistent with Agency standards and 
regulations. 47 Moreover, in enacting the SDWA, Congress expressly 
noted that ensuring an adequate supply of clean drinking water is 
crucial to economic development. Specifically, Congress determined 

44 The Safe Drinking Water Act Amendments of 1996, Pub. L. 
No. 104-:182, Section 3 (1), 110 Stat. 1613 (1996). 

45 See also H.R. Rep. No. 93-1185, 93rd Cong., 2nd Sess. 
(1974), reprinted in 1974 U.S.C.C.A.N. 6454; S.Rep. No. 99-56, 
99th Cong., 2nd Sess. (1986), H. Conf. Rep. No. 99-575, 99th 
Cong .. , 2nd Sess. (1986) reprinted in 1986 U.S.C.C.A.N. 1566; H.R. 
Rep. No. 104-632, 104th Cong., 2nd Sess. (1996), H .. conf. Rep. 
No. 104-741, 104th Cong., 2nd Sess. (1996) reprinted in 1996 
U.S.C.C.A.N. 1366. 

46 See 56 Fed. Reg. at 64879; Montana v. EPA, 137 F.3rd 
1135, 1140-41 (9~ Cir. 1998). The Sup~eme Court, in Strate v. 
A-1 Contractors, 520 U.S. 438, 117 S.Ct. 1404, 1416 (1997), 
emphasized that the purpose of the exception to the Montana rule 
is to insure that tribes retain authority "necessary to protect 
tribal self-government; 11 

47 11 EPA Policy for the Administration of Environmental 
Programs on Indian Reservations, 11 Principle #2. (November 8, 
1984) . 
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that clean drinking water supplies have a direct relationship to 
travel and tourism, the productivity of employees, the ability of 
an area to attract workers, and the overall economic growth of an 
area. 48 Given the historically disadvantaged economic position of 
tribes, any potential for the unavailability of a safe drinking 
water supply may affect tribal economic growth more acutely than 
that of the rest of the country. 49 

Based on its special expertise and practical experience 
concerning the management of public water systems, EPA believes 
that the activities regulated under the SDWA generally have impacts 
on the health and welfare, as well as the political integrity.and 
economic security, of the Navajo Nation and its members. Moreover,· 
based on its expertise and experience, the Agency finds that 
ensuring the provision of clean drinking water to its members is 
fundamental to the survival and the self-government of the Navajo 
Nation. 

These generalized findings supplement the information 
submitted by the Navajo Nation and the factual analysis in the 
Appendix. Therefore, EPA .finds that the Navajo Nation has made a 
showing that there are public water systems on nonmember fee lands, 
subject to the requirements under the SDWA, that are used by the 
Navajo Nation and its m~mbers. EPA also finds that the Navajo 
Nation has shown that improper operation of these systems or .. 
failure by these systems to comply with SDWA standards would have 
a direct impact on the health and welfare of the Navajo Nation and 
its members that is serious and substantial. 

Based on the information submitted by the Navajo Nation and 
EPA's general and factual findings, EPA believes that the Navajo 
Nation has demonstrated that the regulation of public water systems 
on nonmember fee lands within the Navajo Reservation would protect 
against serious and substantial impacts to the.health and welfare 
of the Navajo Nation and its members. More specifically, EPA finds 
that the Navajo Nation has demonstrated its authority with respect 
to those public water systems located on nonmember fee land listed 

48 See H.R. Rep. No. 93-1185, 93rd Cong., 2d Bess. (1974), 
reprinted in 1974 U.S.C.C.A.N. 6454, at 6461. 

49 See, s_g_,_, "Drinking Water Infrastructure Needs Survey: 
First Report to Congress", January 1997, EPA/812-R-97-001; 
"Indian Drinking Water Supply Study", January 1988, EPA/570/9-88-
001; "Estimates of the Total Benefits and Total Costs Associated 
with Implementation of the 1986 Amendments to the Safe Drinking 
Water Act", November 1989, PB90-196692. 
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on Attachment 3. Accordingly, EPA finds that the Navajo Nation has 
satisfied the .criterion in section 1451 (b) (1) (B) of the SDWA and 40 
C.F.R. § 142.72(c) with respect to those public water systems that 
are owned or operated by nonmembers and located on nonmember fee 
land within the exterior boundaries of the formal Navajo 
Reservation and listed on Attachment 3. 

At this time, EPA does not have sufficient information to make 
a determination with regard to the Navajo Nation's jurisdiction 
over the public water system at Speedy's Truck Stop (no PWSID #). 
EPA will request that the Navajo Nation submit additional 
information concerning this system in the future. EPA will make 
determinations for.any other public water systems owned or operated 
by nonmembers and located on nonmember fee land within the 
boundaries of the formal Navajo Reservation when those systems are 
identified in the future. The process that EPA will use to make 
future determinations on jurisdiction is discussed at section 
II.C.3. below. 

2. The Jurisdiction of the Navajo Nation in the.Eastern Navajo 
Agency 

As stated above, the Attorney General asserts th~t all of the 
Eastern Navajo Agency constitutes Indian country. Alternatively, 
the Attorney General claims that under a "site-specific" analysis, 
virtually all of the Eastern Navajo Agency would be characterized 
as Indian country. As a result, the Attorney General concludes 
that the Navajo Nation has sufficient jurisdiction over the Eastern 
Navajo Agency to support EPA's grant of PWSS Primacy to the Navajo 
Nation. 

Much of the Eastern Navajo Agency is Indian country over which 
the Navajo Nation has jurisdiction. 50 Therefore, the Navajo Nation 

50 Much of the land in the Eastern Navajo Agency is within 
an area that at one time was part of the formal Navajo 
Reservation (referred to as the "EO 709/744 area"), but that was 
later 11 restored 11 to the public domain. Nonetheless, a large part 
of the Eastern Navajo Agency is Indian country because it is 
tribal trust land, Indian allotmentsj or within a dependent 
Indian community, and is, therefore, subject to the Navajo 
Nation's jurisdiction. See HRI, Inc. v. EPA, 198 F.3d 1224 (10 th 

Cir. 2000); Pittsburg & Midway Coal Mining Co. v. Yazzie, 909 
F.2d 1387 (10 th Cir. 1990), cert. denied, 498 U.S. 1012 (1990), 
on remand, No. 86-1441-M Civil (D.N.M. June 11, 1993), reversed 
and remanded, Pittsburg & M{dway Coal Mining Co. v. Watchman, 52 
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has the requisite authority to regulate public water systems within 
Indian country within the Eastern Navajo Agency. However, at this 
time, EPA cannot determine that all of the land within the Eastern 
Navajo Agency is Indian country; to do so would require detailed 
findings for which the Agency currently does not have adequate 
information. Moreover, at least some of the area that the Navajo 
Nation considers part of the Eastern Navajo Agency has been held 
not to be within Indian country. 51 Nonetheless, EPA has made the 
following specific determinations: 

a. Public water systems on tribal trust land or Indian 
allotments or within the 11 Satellite 11 Reservations 

Land held in trust for the benefit of the Navajo Nation 
(tribal trust land), Indian allotmehts, ·and land within the 
"Satellite II reservations of Ramah, Alamo, and Canonci to clearly are 
Indian country and subject to the jurisdiction of the Navajo 
Nation. 52 Therefore, EPA has determined that the Navajo Nation has 
demonstrated adequate authority over the public water systems on 
tribal trust land or Indian allotments in the Eastern Navajo Agency 
and over those public water systems within the three 11 Satellite 11 

Reservations of Alamo, Ramah and Canoncito. 53 More specifically, 
EPA has determined that the Navajo Nation has demonstrated its 
authority over those public water systems listed on Attadhment 4. 
Accordingly, EPA finds that the Navajo Nation has satisfied the 
criterion in section 1451 (b) (1) (B) of the SDWA and 40 C.F.R. § 

142. 72 (c) with respect to those public water systems that are 
located on tribal trust land or Indian allotments in the Eastern 
Navajo Agency and those public water systems within the three 

F.3d 1531 (10~ Cir. 1995); Texaco Inc. v. Zah, 5 F.3d 1374 (10~ 
Cir. 1993); see also Mustang Production Co. v. Harrison, 94 F.3d 
13 8 2 ( 1 O th Cir . 19 9 6 ) . 

51 See Blatchford v. Sullivan 904 F. 2d 542 ( 10 th Cir. 
1990) (tribal fee land north of Gallup, New Mexico 0ithin the 
Eastern Navajo Agency held not to be within Indian country).· 

52 See footnotes 21 through 24 and accompanying text for 
discussion of the definition of Indian country. 

53 The Attorney General did not identify any public water 
systems that are located on nonmember fee land within the 
"Satellite" reservations. In fact, all of the public water 
systems identified by the Navajo Nation as within the three 
"Satellite'' reservations are located on tribal trust land or 
Indian allotments. 
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Satellite Reservations. 

b. Other public water systems within the Eastern Navajo 
Agency 

The Attorney General also asserted jurisdiction over several 
other public water systems within the Eastern Navajo Agency. At 
this time, however, EPA believes that it does not have sufficient 
information regarding_ these additional systems to make a 
determination and that it is prudent to defer any determination 
until the Agency has collected additional information (with the: 
assistance of the Navajo Nation) concerning these ·systems. · In 
addition, EPA may want to confer with other federal agencies about 
the jurisdictional issues· related to these systems. Therefore, EPA 
is not making a determination concerning the jurisdiction of the 

'Navajo Nation over the systems listed on Attachment 5. The process 
that EPA will use to make future determinations on jurisdiction is 
discussed at section II.C.3. below. 

3. Summary of jurisdictional determination; Process for public 
water systems for which EPA is not making a determination 

In summary, EPA has determined that the Navajo Nation has 
satisfied the criterion in section 1451 (b) (1) (B) of the SDWA and 40 
C.F.R. § 142.72(c) with respect to: i) all public water systems 
that ·are within the boundaries of the formal Navajo Reservation in 
Arizona, Utah, and New Mexico (except for those in the Bennett 
Freeze and those owned or operated by nonmembers on nonmember fee 
land); ii) those public water systems owned or operated by 
nonmembers and located on nonmember fee land listed on Attachment 
3; and iii) public water systems that are located in the Eastern 
Navajo Agency and listed on Attachment 4. 54 

EPA is not making determinations at this time regarding the 
jurisdiction of the ravajo Nation over those systems listed on 
Attachment 5. More specifically, EPA has not made a determination 
regarding the Navajo Nation 1 s jurisdiction for public water systems 
within the Eastern Navajo Agency other than those systems listed on 
Attachment 4 or for those systems located within the Bennett 
Freeze. In addition, EPA has not made a determination regarding· 
the authority of the Navajo Natiort to regulate the public water 
systems lo.cated at the Navajo Generating Station or at the Four 

54 Accordingly, EPA also determines that the Navajo Nation 
has demonstrated its authority over the systems listed in the 
text for the purposes of section 1413 of the SDWA and 40 C.F.R. 
§142.10. 
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Corners Power Plant. Finally, EPA has not made a specific 
determination for any public water system owned or operated by 
nonmembers and located on nonmember fee land within the formal 
Navajo Reservation other than those systems listed on Attachment 3. 

For the public water systems for which EPA is not making a 
determination at this.time (including those listed on Attachment 
5), EPA may request the Navajo Nation to submit additional 
information supporting its assertions. EPA will treat any 
subsequent determinations as revisions of the Primacy program under 
40 C. F. R. § 142. 12, subject to 'the public notice and hearing 
requirements of 40 C.F.R. § 142.13. 

III. Conclusion 

EPA has determined that the Navajo Nation has satisfied the 
statutory and regulatory requirements contained in section 1451 of 
the SDWA and 40 C.F.R. § 142.72, and therefore is eligible to 
obtain Primacy for its PWSS program, as set forth in this decision. 

DATE = _to__.l~&c;._l>..,:_;Do~ 
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List of Documents attached to EPA Determination of the Navajo 
Nation's Eligibility under Section 1451 of the Safe Drinking Water 
Act 

Appendix: Factual analysis of finding that operation of existing 
and future public water systems on nonmember-owned fee lands within 
the boundaries of the Navajo Reservation may have direct impacts on 
the health and welfare of the Navajo Nation and its members that 
are serious and substantial 

Attachment 1: "EPA Approval of the Navajo Nation's Application·for 
Treatment as a State under of the Safe Drinking Water Act", August 
9, 1991 

Attachment 2: "EPA Approval of the Navajo Nation's Application for 
Treatment as a State Under Section 1451 of the Safe Drinking Water 
Act", September 20, 1994 

Attachment 3:. List of public water systems owned or operated by 
nonmembers and located on fee land owned by nonmembers for which 
EPA has determined that the Navajo Nation has demonstrated 
jurisdiction 

Attachment 4: List of public water ·systems within the Eastern 
Navajo Agency and the Satellite Reservations of Ramah,. Alamo and 
Canoncito for. which EPA has determined that the Navajo Nation has 
demonstrated its.jurisdiction 

Attachment 5: List of public water systems for which EPA is not 
making a determination regarding the jurisdiction of the Navajo 
Nation at this time 
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ATTACHMENT-3 

List of public water systems owned or operated.by nonmembers and 
located on fee land owned by nonmembers for which EPA has 
determined that the Navajo Nation has_demonstrc1.ted_jurj_sdiction. 

1. 
2. 

Name of PWS 
Sage Memorial Hospital 
St. Michael School 

PWS ID# 
AZ0400320 
AZ0400380 



(.·) (') 
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ATTACHMENT 4 

List of public water systems within the Eastern Navajo Agency and 
the Satellite Reservations of Ramah, Alamo and Canoncito for which 
EPA __ has determined __ that __ the Na.va.j o Nation has _demonstrated its _ 
jurisdiction 

Name of PWS 
---Eastern Navajo Agency---
1. Smith Lake/Mariano Lake/Pinedale Comm. 
2. Whitehorse Lake Chapter House 
3. Haystack Comm./Baca 
4. Casamero Lake Comm. 
5. Iyanbito Comm. 
6. Church Rock Comm: 
7. Lake Valley Comm. 
8. Spencer Valley/Defiance Comm. 
9. Tsayahtoh Comm. 
10. Bread Springs/Chichiltah Comms. 
11. Manuelito Chapter House 
12. Nageezi Comm. 
13. Red.Rock Chapter 
14. Thoreau West Comm./John Wiley Camp 
15. Whitehorse Lake Preschool 
16. Red Rock Comm. 
17. Crownpoint/Little Water/Three Mile Point 
18. Mulholland Well 

Ojo Encino North Comm. 
Keyah #1/NAPI Comm. 
Casmero Cup Comm. 
Carson/Huerfano Comm. 

19. 
2 0. 
21 .. 
22. 
23. Twin Buttes Headstart Preschool· 
24~ Mariano Lake BIA Boarding School 
25. Pueblo Pintado BIA Boarding School 
26. Crownpoint BIA Boarding School 
27. Dzilth-Na-O-Dith·Hle 

__ ..;Ramah Reservation---
28. Pinehill School/Pinehill Comm. 
29. Ramah Rural Comm. 

- ---------- - - - ----- ------ ---- --- ---- ------ - --

30. Sunset/Ramah Valley Comm .. 
31. Mountain View Comm. 

1 

PWS ID# 

NM350021i 
NM3500238 
NM3500254 
NM3500256 
NM3500258 
NM3500260 
NM3500269 
NM3500277 
NM3500278 
NM3500292 
NM3500295 
NM3500296 
NM3500300 
NM3500_303 
NM3500304 
NM3500335 
NM3503039 
NM3503040 
NM3503041 
NM3503054 
NM3503060 
NM3503063 
NM3508450 
NM3534012 
NM3534015 
NM3534023 
NM3503045 

NM3500250 
NM3500251 
NM3500279 
NM3500280 



() 

---Alamo Reservation---
32. Alamo Navajo School 
33. Alamo Comm. 
34. Alamo Springs Comm. 
35. Chavez Springs Comm. 

---Canoncito Reservation---
36. Canoncito Comm. 
37. Canoncito BIA Boarding School 

2 

NM3500284 
NM3500285 
NM3500286 
NM3500329 

NM3500287 
NM3534025 
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ATTACHMENT 5 

List of public water systems for which EPA is not making a 
determination regarding the jurisdiction of the Navajo Nation at 
this time 

Name of PWS PWS ID# 

Within the nBennett Freeze" 
1. Tuba City Comm. AZ0400206 
2. Van Zee Comm. AZ0403007 
3. Moenave Comm. AZ0403008 
4. Gap/Cedar Ridge/Bittersprings Comms. AZ0403009 
5. Cameron Comm. AZ0403010 
6. Black Mesa Pipeline/Grey Mountain AZ0403051 
7. Western Nav. Agency BIA HQ/Tuba City BIA School AZ0433001 
8. Cameron Elementary School •AZ0403011 
9. Cameron Trading Post No ID# 

Within the Eastern Navajo Agency 
1. Rock Springs Comm. 
2 . Baca Comm. 
3. Prewitt Comm./Baca 
4. Torreon/Ojo Encino Comm. 
5. La Vida Mission 
6. Eastern Navajo Agency BIA Headquarters 
7. Baca BIA Comm. School 
8. Borrego Pass BIA Day School 
9. Bread Springs BIA Day School 
10. Chichiltah BIA Day School 
11. Huerfano BIA Dormitory School 
12. Lake Valley BIA Boarding School 
13. Ojo Encino BIA Day School 
14. Thoreau BIA Boarding School 
15. Torreon BIA Boarding School 
16. Fort Wingate BIA Elementary School 
17. Fort Wingate BIA High School 
18. Dzilhnaoditl BIA Boarding School 

Within the formal Navajo Reservation 
l . ___ speedy_' s Truck_Stop _______ _ 
2. Navajo Generating Station 
3. Four Corners Power Plant 

NM3500302 
NM3500331 
NM3503036 
NM3503042 
NM3503076 
NM3534001 
NM3534002 
NM3534003 
NM3534004 
NM3534005 
NM3534006 
NM3534010 
NM3534013 
NM3534017 
NM3534018 
NM3534020 
NM3534021 
NM3534024 

___ No __ IIL# __ 
AZ0400402 
NM3500333 
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